
STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petit ion
of

Anr ich Oi l  Co.  ,  Inc.

for a Hearing to Review a Deternination of Highway
Use Tax under Art icle 2I of the Tax Law for the
Per iod 0ctober ,  1975 through March,  1977,

Glenn Produce,  Inc.

for a Hearing to Review a Determination of Highway
Use Tax under Art icle ?1 of the Tax Law for the
Per iod January,  1975 through March,  L977,

Glenn-Dor Products, Inc.

for a Hearing to Review a Deterrnination of Highway
Use Tax under Article 21 of the Tax Law for the
Per iod September,  7974 through March,  L977,

Star  Dai ry ,  Inc.

fon a Hearing to Review a Determination of Highway
Use Tax under Article 21 of the Tax Law for the
Period January, 1976 through March, 7977, and

Star  Dai ry ,  Inc.

for a Hearing to Review a Determination of Motor
Fuel Tax under Art icle 12A of the Tax law for
the Period January, 1976 through May, 1977.

AITIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
cert i f ied nail  upon Star Dairy, Inc., the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

Star  Dai ry ,  Inc.
P .0 .  Box  J
South Fallsburg, NY L2779



Page 2
Affidavit of Mailing

and by deposit ing same enclosed in a postpaid properly addressed wrapper in.a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the Stafe of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn Lo before me this
10th day of November, 1983.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Star  Dai ry ,  Inc.
P .0 .  Box  J
South Fallsburg, NY

You have now exhausted your right
Pursuant to sect ion(s) 288 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of  the SLate of New
date  o f  th is  no t ice .

November 10, 1983

of review at the adrninistrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst iLuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

r2779

Gentlemerr:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building l/9 State Campus
Albany, New York 12227
Phone if (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive
lew Wohl
36  Fraser  Ave.
Mont ice l lo ,  NY n7A1
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit . ion
o f

Anr i ch  0 i1  Co . ,  I nc .

for a Hearing to Review a Determination of Highway
Use Tax under .{rt icle 2I of the Tax Law for the
Period October, 1975 through March, 1977 ,

Glenn Produce,  Inc .

for a Hearing to Review a Determination
Use Tax under Art ic le 2L of the Tax Law
Period January, 1975 through March, 1977

of Highway
for the

Glenn-Dor  Produc ts ,  Inc .

for a Hearing to Review a Determinat ion of Highway
Use Tax under Art ic le 21 of the Tax Law for the
Period Seplember, I974 through March, 1977 ,

AFFIDAVIT OF MAIIING

Star  Da i ry ,  fnc .

for a Hearing to Review a Determinat ion of Highway
Use Tax under Art . ic le 21 of the Tax Law for the
Period January, 1976 through March, 7977, and

Star  Dai ry ,  Inc.

for a Hearing to Review a Determination of Motor
FueI Tax under Art icle 12A of the Tax Law for
the Period January, 7976 through May, 7977.

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comnission, over 18 years of age, and that on the
10th day of November, 1983, she served the within not ice of Decision by
cer t i f ied  mai l  upon Star  Da i ry ,  fnc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Star  Da i ry ,  Inc
P . 0 .  B o x  J
South Fallsburg, NY 72779
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Aff idavit of Mail ing

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
10th day of November, 1983.

Lhat the said addressee is the petit ioner
forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Sta r  Da i r y ,  I nc .
P .0 .  Box  J
South Fallsburg, NY 12779

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith,

You have now exhausted your r ight of review at the administrative leve1.
Pursuant to section(s) 510 of the Tax law, any proceeding in court to revi-ew an
adverse decision by the State Tax Commission can only be insti tuted under
Art. icle 78 of the Civi l  Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 30 days fron the
date of  th is  not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building /19 State Campus
Albany, New York 12227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Lew Wohl
36 Fraser Ave.
Monticel lo, NY WA1.
Taxing Bureau's Representative
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Aff idavit of Mail ing

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and thaL the address set
of the petit ioner.

Sworn to before me this
10th day of November, 1983.

that the said addressee is the petit ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSIQN

ALBANY,  NEW YORK 1?227

November L0, 1983

Glenn Produce,  Inc.
P .0 .  Box  J
S. Fallsburg, NY L2779

Gentlemen:

Please take not ice of Lhe Decision of the State Tax Commission enclosed
herewith.

You have now exhaust.ed your right
Pursuant to section(s) 510 of the
adverse decision by the State Tax
Article 78 of the Civi l  Practice
Supreme Court of the State of New
date of this notice.

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 30 days from the

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion nav be addressed to:

NYS Dept.. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19 State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COHMISSION

cc: Petit ionerts Representative
lew irlohl
36 Fraser Ave.
Mont ice l lo ,  NY nTAl
Taxing Bureau's Representative



STATE 0F NEIir Y0RK

STATE TAX COMMISSION

In the Matter of the
o f

Anr ich  0 i1  Co.  ,

Petit ion

Inc .

for a Hearing to Review a DeLermination of Highway
Use Tax under Art ic le 2I of  the Tax Law for the
Per iod  0c tober ,  1975 th rough March ,  1977,

Glenn Produce,  Inc .

for a Hearing to Review a Determinat ion of Highway
Use Tax under Art ic le 21 of the Tax Law for the
Period January, 1975 through March, 7977 ,

G lenn-Dor  Produc ts ,  Inc .

for a Hearing to Review a Deternination of Highway
Use Tax under Art ic le 21 of the Tax Law for the
Period September, 1974 through March, 1977,

St .a r  Da i ry ,  Inc .

for a Hearing to Review a Det.ermination of Highway
Use Tax under Art ic le 2I of  the Tax Law for the
Period January, 1976 through March, 1977, and

Star  Da i ry ,  Inc .

for a Hearing t .o Review a Determinat ion of Motor
Fuel Tax under Art , ic le 12A of the Tax Law for
the Period January, 1976 through May, lg77 .

AT'FIDAVIT OF MAIIING

St.ate of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within not ice of Decision by
cert i f ied mai l  upon Glenn-Dor Products, Inc.,  the pet i t ioner in the within
proceedinE' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Glenn-Dor Products,  Inc.
P .0 .  D rawer  J
South Fallsburg, NY 72779
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Aff idavi t  of  Mai l ing

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial deposit.ory) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
10th day of November, 1983.

says that  the sa id addressee is  the pet i t ioner
set forLh on said wrapper is the lasL known address



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Anr i ch  O i I  Co . ,  I nc .

for a Hearing to Review a Determination of Highway
Use Tax under Art icle 21 of the Tax Law for the
Per iod October ,  1975 through March,  I977,

Glenn Produce,  Inc.

for a Hearing to Review a Determination of Highway
Use Tax under Art icle 27 of the Tax Law for the
Per iod January,  1975 through March,  1977,

Glenn-Dor Products,  Inc.

for a Hearing to Review a Determination of Highway
Use Tax under Art icle 2I of the Tax Law for the
Per iod September,  7974 through March,  1977,

Star  Dai ry ,  Inc.

for a Hearing to Review a Determination of Highway
Use Tax under Art icle 2I of the Tax law for the
Per iod January,  1976 through March,  1977,  and

Star  Dai ry ,  Inc.

for a Hearing to Review a Determination of Motor
Fuel Tax under Article 12A of the Tax law for
the Period January, 7976 through May, 1977.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
cer t i f ied mai l  upon Anr ich 0 i1 co. ,  rnc, ,  the pet i t ioner  in  the wi th in
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Anr i ch  0 i1  Co . ,  I nc .
P .0 .  Box  J
South Fallsburg, NY 12779
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Aff idavit of Mail ing

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuitody of
the United States Posta1 Service within the State of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
10 th  day  o f  November ,  1983.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Anr i ch  O i I  Co . ,  I nc .

for a Hearing to Review a Determination of Highway
Use Tax under Art icle 21 of the Tax law for the
Period October, 1975 through March, 1977,

Glenn Produce, Inc.

for a Hearing to Review a Determination of Highway
Use Tax under Art icle 21 of the Tax law for the
Period January, 1975 through March, 1977 ,

Glenn-Dor Products,  Inc.

for a Hearing to Review a Deternination of Highway
Use Tax under Art icle 2l of the Tax law for the
Per iod Septenber ,  I974 through March,  I9J7 ,

Star  Dai ry ,  Inc.

for a Hearing to Review a Determination of Highway
Use Tax under Art icle 2L of the Tax Law for the
Period January, 1976 through March, 7977, and

Sta r  Da i r y ,  I nc .

for a Hearing to Review a Determination of Motor
FueI Tax under Art icle 12A of the Tax Law for
the Period January, 1976 through May, 1977.

AFTIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the St.ate Tax Cornmission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
certified mail upon lew Llohl the representative of the petitioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

trew Wohl
36 Fraser  Ave.
Monticel lo, NY 7270I
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Aff idavit of Mail ing

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That deponent. further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
10th day of  November,  1983.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Anr i ch  0 i1  Co . ,  I nc .
P .0 .  Box  J
South Fallsburg, NY 1,2779

Gentlemen:

Please take noLice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) S10 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 30 days from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building /19 State Campus
Albany, New York 12227
Phone / i  (518) 4s7-2070

Very truly yours,

STATE TAx COMMISSION

c c : Petit ioner' s Representative
Lew hrohl
36 Fraser  Ave.
Monticel lo, NY 12701
Taxing Bureau' s Representative



STATE OF NE\,i YORK

STATE TAX COMM]SSION

In the Matter of the Petit ions

o f

ANRTCH OI t  C0 . ,  rNC. ,

for a Hearing to Review a Determination of
Highway Use Tax under Art icle 21 of the Tax law
for  the Per iod October ,  7975 through March,
t97 t  ,

ctENN PRODUCE, INC.,

for a Hearing to Review a Determination of
Highway Use Tax under Article 27 of. the Tax law
for the Period January, 1975 through March,
1977 ,

GTENN-DOR PRoDUCTS, INC.,

for a Hearing to Review a Determination of
Highway Use Tax under Art icle 21 of. the Tax law
for  the Per iod September,  7974 through March,
1977 ,

STAR DAIRY, INC.,

for a Hearing to Review a Determination of
Highway Use Tax under ArLicle 2I of the Tax law
for the Period January, 1976 Lhrough March,
7977,  and

STAR DAIRY, INC.

for a Hearing to Review a Determination of
Motor Fuel Tax under Art icle 12A of the Tax law
for  the Per iod January,  1976 through May,  1977.

DECISION

Pet i t ioners,  Anr ich Oi l  Co.  ,  Inc.  ,  Glenn Produce,  Inc.  ,  Glenn-Dor Products,

fnc. ,  and Star  Dai ry ,  Inc. ,  Post  0 f f ice Box J,  South Fal lsburg,  New York 12779,

f i led petit ions for hearings to review determinations of highway use tax under

Ar t ic le  2 l  o f .  the Tax Law for  the per iods 0ctober ,  1975 through March,  L977 ,

January, 1975 through March, 7977, September, 1974 Lhrough March 1977, and
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January,  7976 through Marchr  1977,  respect ive ly  (F i le  Nos.  24353,24354,24355,

and 24356) .  Pet i t ioner  Star  Dai ry ,  Inc. ,  a lso f i led a pet i t ion for  a  hear ing

to review a determination of Motor Fuel Tax under Art. icle 12-A of the Tax Law

for the period January, 1976 through May, Igl l  (Fi le No. 24351).

A consolidated formal hearing was commenced before Dennis M. Gall iher,

Hear ing 0f f icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

Center ,  New York,  New York on March 18,  7982 at  2 :30 P.M. ,  and was cont inued to

conclusion before the same Hearing Off icer at the same location on November 29,

1982  aL  2 :05  P .M. ,  w i th  a l l  b r i e f s  t o  be  submi t ted  by  May  1 ,  1983 .  Each

pet i t ioner  appeared,  on both hear ing dates,  by i ts  pres ident ,  Lew Wohl .  The

Audi t  Div is ion appeared on the March 18,  1982 hear ing date by Paul  B.  Coburn,

Esq. ,  (PauI  A.  leFebvre,  Esq. ,  o f  counsel )  and again on the November 29,  1982

hear ing  da te  by  Pau l  B .  Coburn ,  Esq . ,  ( James  Mor r i s ,  Esq . ,  o f  counse l ) .

ISSUES

I. Whether t imely petit ions contesting the deficiencies asserted were

f i I ed .

I I .  I f  so,  whether  the Audi t  Div is ion proper ly  redetermined each pet i t ioner ts

tax l iab i l i ty  by the use of  a  f ie ld  audi t .

FINDINGS OF FACT

1.  fn  October ,  1977,  the Audi t  Div is ion issued to each

I is ted below var ious assessments of  unpaid t ruck mi leage tax

unpaid fuel use tax, and a Notice of Determination of Tax Due

Law, asser t ing addi t ional  tax due,  p lus penal ty  and in terest ,

o f  the pet i t ioners

and assessments of

Under Diesel Tax

as  fo l l ows :
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Not ice No. Notice DatePet i t ioner

Anr i ch  O i I  Co .  ,  I nc .
An r i ch  0 i1  Co .  ,  I nc .
Glenn Produce,  fnc.
Glenn Produce,  Inc.
Glenn-Dor Products,  fnc.
Glenn-Dor Products.  Inc.
S la r  Da i r y ,  I nc .
S ta r  Da i r y ,  I nc .
S ta r  Da i r y ,  I nc .

Tax Law Article

2t  (Truck Mi leage Tax)
27 (Fuel Use Tax)
27 (Truck Mi leage Tax)
27 (Fuel  Use Tax)
21 (Truck Mi leage Tax)
2 l  (Fuel  Use Tax)
27 (Truck Mi leage Tax)
27 (Fuel  Use Tax)
12-A (Motor Fuel Tax)

B-23756
F-73321
B-23755
F- 13325
B-23757
F- 13328
8-23754
F-13326
6850

r0129/77
r0 / 20 /71
r0 / 20 /77
ro/20/77
rc/2a/77
r0/20177
r0 / 20 177
ra/20/77
10/21/77

Amount
of  Tax

$ 418 .81
906.90

I  ,246 .84
5 ,  165 .52

LL,907.66
12 ,555 .  80
77 , t26 .57
53  ,  790 .  60

706 .00

2.  The above-speci f ied not . ices were issued fo l lowing a f ie ld  audi t  o f  the

var ious pet i t ionerst  books and records.

3.  le t ters ,  ident ica l  in  content  except  wi th  respect  to  the name of  the

par t icu lar  pet i t ioner ,  the not ice number and the per iod at  issue,  protest ing

the above asserted deficiencies and requesting a hearing were f i led with the

Audi t  Div is ion by Lew WohI ,  as pres ident  (and major i ty  s tockholder) ,  on behal f

o f  pe t i t i one rs  An r i ch  0 i1  Co . ,  I nc . ,  G lenn -Dor  P roduc ts ,  I nc . ,  and  S ta r  Da i r y ,

Inc.1 These le t ters  were not  dated by the pet i t ioners,  but  were each stamped

as having been received by the Audit Division in Albany, New York on November 22

7977.  In  addi t ion,  a  mani la  envelope ( reg is tered number 588)  at tached to the

protest  le t ter  o f  pet i t ioner  Glenn-Dor Products,  Inc.  ,  and presumably used to

mail together as one group the protest letters of each of the three (3) above-

named petit ioners, bore the South Fallsburg, New York postmark of November 19,

1977 .

4.  A s imi lar  protest  le t . ter  was f i led by Mr.  Wohl  on behal f  o f  pet i t ioner

Glenn Produce,  fnc.  This  leLter  was dated November 27,  7978,  and was stamped

as having been received by the Audi t  Div is ion on December 1,  1978.

Per ta in ing to  Star  Dai ry 's  def ic iency asser ted under  Ar t ic le  21 of  the
Tax law.
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5.  By a le t ter  dated January 31,  1978,  Mr.  WohI ,  on behal f  o f  Star  Dai ry ,

Inc. ,  requested that  the Audi t .  Div is ion respond wi th  respect  to  a le t ter  dated

Novenber 10, 1977, pertaining to a "Regulation l tD-26606-8U". Attached to the

let ter  o f  January 31,  1978,  ! /as a photocopy of  a  le t ter  dated November 10,

1977,  s tat ing d isagreement  wi th  an assessment ,  and request ing a hear ing on

" . . . the above regulat ion number. " .  No assessment  number was speci f ied in  the

November 10,  1977 le t ter ,  but  the le t ter  was capt ioned "RE:  D-26606-BU".  Not ice

number 6850 issued to Star  Dai ry ,  Inc.  (See Finding of  Fact  "1") ,  shows on i ts

face "Reg.  No.  D-26606-BU".  A "Wi thdrawal  o f  Pet i t ion and Discont inuance of

Case" form, unsigned by petit ioner but pertaining to notice number 6850, noted

pet i t ioner 's  employer  ident i f icat ion number as D-266A6-BU.

6. The Audit Division sought to perform an off ice audit of each of the

pet. i t ioners at i ts White Plains, New York off ice. However, petit ioners requested

that  a  f ie ld  audi t  be conducted at  pet i t ionersr  o f f ices s ince t ranspor t ing of

records would cause hardship t .o  the pet i t ioners.  Accord ingly ,  a  f ie ld  audi t  o f

a l l  pet i t ioners was conducted.  Pet i t ioners share conmon of f ice space and a l l

have the same record preparer, but separate books and records were maintained for

each pet i t ioner .

7 .  Pe t i t i one r  An r i ch  0 i1  Co . ,  I nc .  ( "An r i ch " ) ,  i s  a  d i s t r i bu to r  o f  d iese l

fue l  and fue l  o i l .  In  conduct ing i ts  f ie ld  audi t  o f  Anr ich,  the Audi t  Div is ion 's

audi tors  rev iewed Anr ich 's  sa les journal ,  cash d isbursements journal ,  cancel led

checks,  fax returns (Anr ich 's  copi -es) ,  and a lso phys ica l ly  examined some of

Anr ich 's  equipment .  Truck mi leage records,  speci f ica l ly  da i ly  t r ip  records

and/ot driverts tr ip records showing odometer readings, were requested so that

the audi tors  could ver i fy  mi leage repor ted per  tax returns,  but  were not  made

avai lab le.  Vehic le  odometers were inoperable at  the t ime of  audi t .  Anr ich
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f i led i ts returns and paid tax using the unloaded weight rnethod (rate of .027).

8 .  S ince  mi leage records  were  no t  ava i lab le  to  the  aud i to rs ,  m i leage was

determined and t ruck  mi leage tax  ca lcu la ted  thereon as  fo l lows:

a . ) The auditors requested and received from Atlantic
Richf ie ld  ( "Arco")  as Anr ich 's  on ly  known suppl ier  a
sunmary of  a l l  ga l lons so ld to  Anr ich.  AI I  sa les were
f rom Arco 's  Newark,  New Jersey terminal l

the auditor selected the f irst three months of 1976 as
a test  quar ter ,  and d iv ided to ta l  ga l lons purchased by
Anr ich in  th is  quar ter  (approx imate ly  192,000 gal lons)
by the permitted tank capacity of the one tanker
involved-158-89la11ons) lo arrive at the number of
round tr ipsrto Newark and back made during the quarter
(50  t r i ps ) ; '

the audi tors  p lo t ted,  by map,  the route f rom Anr ichrs
home base in  Sul l ivan County,  New York to  Arcors
t.erminal in Newark, calculated the t.otal round tr ip
mi leage of  such route and the New York por t ion thereof ,
and mult ipl ied said New York mileage (approximately
120 miles) by the number of round tr ips previously
determined for the test quarter (50) to arrive aL
tota l  New York mi leage for  the quar ter  (6 ,000 mi les) ;

New York mi leage for  the test  quar ter  (6 ,000 mi les)
less New York mi leage repor ted per  Anr ichrs tax
returns for  the quar ter  (31947 mi les)  resul ted in
2,053 unrepor ted mi les and an error  in  repor t ing of
fifty-two percenL (52"1"1 -

the f i f ty-two percent error rate was then applied
throughout. the audit period to tax reported to arrive
at  the addi t ional  t ruck mi leage tax asser ted as due.

audi tor  test i f ied that  s ince no invoices or  o ther  records ev idencing

purchases and specifying vendor name and purchaser name, or

b . )

d . )

e . )

c . )

9.  The

New York fuel

Permitted tanker capacity was taken from tax permits f i ted by
Anr ich which prov ided as fo l lows:

Maximum tanker loaded weight
less: tanker tare (empty) weight
equals: maximum load weight
divided by: weight per gallon of l f2 oiL
equals :  permi t ted gal lon capaci ty

40,000
(12,ooo)
n;T00

7.2-rJ8e

pounds
pounds
pounds
pounds
gal lons
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identifying fuel purchased as diesel fuel were provided, the auditors determined

fuel  use tax by resor t  to  the error  ra te determined above,  as fo l lows:

Repor ted mi leage for  audi t  per iod (per  tax returns)
t imes:  percentage of  er ror  f rom t ruck mi leage tax audi t
equals :  unrepor ted New York mi leage for  audi t  per iod
plus:  repor ted New York mi leage
equals :  audi ted New York mi leage

29,837
.52

ls J12-

Audited New York mileage was divided by the rate of f ive miles per

ga} lon [20 NYCRR 491.3(c) ]  Lo arr ive at  New York gal lonage (9,069)  which at  the

rate of  ten cents per  ga l lon equals  fue l  use tax due of  $906.90.  No a l lowance

for claimed New York fuel purchases was made due to the aforementioned lack of

records presented as to  such purchases.

10. Anrich asserts that the test quarter chosen involved the highest

months of sales for fuel oi l  and that other mont.hs could have been chosen. The

Audi t  Div is ion asser ts ,  by contrast ,  that  the error  ra le  of  f i f ty  two percent

was applied as a constant to reported truck mileage tax due throughout the

ent i re  audi t  per iod.

11.  Anr ich fur ther  asser ts  that  the legal  (over  the road)  gal lon capaci ty

of the one tanker involved was 6,501 gallons, although the actual tanker

capaci ty  exceeded th is  amount .  Anr ich mainta ins the audi tors '  resor t  to

permi t ted capaci ty  (3 ,889 gal lons)  was incorrect ,  and asser ts  that  a l l  fue l

purchase invoices and delivery t ickets (bi l ls of lading) showing actual gallons

picked up per load were made available to the auditors at the t ime of audit but

were not  u t i l ized.  A del ivery t icket ,  as wel l  as severa l  invoices suppl ied by

Arco, were introduced in evidence indicating loads picked up which were al l

s l ight ly  in  excess of  6 ,500 gal lons.  Mr.  Wohl  test i f ied that  a l l  t r ips to

Arco 's  Newark fac i l i ty  involved p ick ups of  approx imate ly  6,500 gal lons,  and

that to pick up less than a ful l  load per tr ip would be economically unreasonable
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and a poor  bus iness pract ice.  Anr ich asser ts

reduces the number of round tr ips, and reduces

substantiat ing both the mileage travelled and

tax returns. No evidence of claimed New York

evidence at the hearing by Anrich with respect

a t  i ssue .

that  loads of  6 ,500 gal lons each

the miles travelled, thus

tax paid as repor ted on Anr ich 's

fuel purchases was introduced in

to the fuel use tax deficiencv

72.  Wi th respect  to  Lhe var ious def ic ienc ies per ta in ing to  pet i t ioners

Glenn Produce,  Inc.  ( t tProduce") ,  Glenn-Dor Products,  Inc.  ( t 'Glenn-Dort t ) ,  and

Star  Dai ry ,  Inc.  ( "Star" ) ,  the f ie ld  audi t  method upon which each of  the

def ic ienc ies is  predicated is  the same,  but  d i f fers  f rom the method used to

audi t  Anr ich.  Said audi t  method for  these pet i t ioners is  based on establ ish ing

a revenue per mile f igure and deriving mileage therefrom. Resort to Lhis audit

method was due to a lack of records substantiat ing the mileage travelled by

pet i t ioners '  vehic les,  such as dai ly  t r ip  records or  o ther  records showing

vehic les used,  routes t ravel led,  t r ip  or ig ins and dest inat ions,  and odometer

readings. Odometers on the petit ionersr tractors \{ere broken or otherwise

inoperative. Vehicle interchanges anong the various petit ioners occurred,

although no records detai l ing such interchanges were supplied.

13.  Records examined for  Produce inc luded iLs genera l  ledger ,  payro l l

records and cash disbursements journal. Records for Glenn-Dor included cancelled

checks,  fue l  purchase invoices,  cash d isbursements journal ,  genera l  ledger ,

weekly  t . ruck b i l l ings to  Fr iendship Dai ry  and payro l l  records.  For  Star ,  a

monthly mileage sunnary !{as presented, but no backup records in verif ication of

such mi leage were produced.  Other  records for  Star  inc luded payro l l  records,

fue l  records,  road b lock sheets,  sa les invoices and a sa les journal .
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14. Produce and Star were engaged in trucking dairy products and other

products throughout New York, Connecticut, New Jersey, Pennsylvania and Ohio.

Glenn-Dor was engaged in trucking dairy products from Friendship, New York to

New York City and New Jersey, and also back-hauling frozen meat to the Albany

and Buf fa lo ,  New York areas.

15. No deficiency was found for Glenn-Dor after June 30, 7976, although

Lhe audit period extends through March, 1977. This is due to the apparent

takeover  of  Glenn-Dor 's  t rucks by Star  on or  about  June 30,7976.  Twenty four

tractors were permitted to Glenn-Dor and were carried over to Star, although as

many as forty tractors may have been operated and used interchangeably among

the three petit ioners (Produce, Glenn-Dor and Star) .

76. The revenue per mile f igure was calculated for Produce for the period

JuLy 7976 through December 7976 at .686 cents per  mi le .  This  ca lcu lat ion was

based on revenue f rom th is  per iod,  per  Producets books,  f rom Fr iendship Dai ry

($68,049.68)  d iv ided by to ta l  mi les repor ted (99, I4 I  mi les)  by Produce on Forms

MT-900 (New York State Fuel Use Tax Returns). The revenue f igure from Friendship

Dairy  as taken f rom Produce's  genera l  ledger  cash account  was t .est  checked to

Produce's  to ta l  bank deposi ts  for  accuracy.  AIso test  checked was a sampl ing

of tr ips to determine both mileage and revenue derived therefrom. Total miles

travelled were then determined by dividing the revenue per mile f igure into

tota l  revenue for  the audi t  per iod.  A mi leage rat io  of  New York mi leage

( .8926)  to  non-New York mi leage ( .1074)  was determined and t ruck mi leage tax

was assessed on the New York por t ion of  to ta l  mi leage t ravel led.

I7 .  Truck mi leage tax was a lso assessed on ca lcu lated mi leage for  the

period January 1975 t.hrough July 7976, by applying the .686 cents per mile raLe

upon revenue determined for this period from Produce's general ledger cash
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account. No tax returns were f i led by Produce during this period, and sales

journals  and cash d isbursements journals  were nol  avai lab le.  I t  was asser ted

that Produce was not in operation during this period, with revenues appearing

in the general ledger derived only from "brokerage" and outside truckers. No

evidence vras presented by peli t . ioner with respect. to i ts claim that revenue for

th is  per iod was f rom sources other  than t ruck ing.

18. FueI use tax was determined by dividing mileage for the audit period

as det.ermined above, by the rate of f ive miles per gallon. Credit was al lowed

for New York fuel purchases as reported for the period July 1976 through March

1977,  s ince such purchases were ver i f ied f rom Producets genera l  records.  No

such verif ication was found nor was credit given against fuel use tax for the

per iod January 1975 through July  1976 s ince no ver i f icat ion of  purchases was

es tab l i shed .

19. The revenue per mile rate of .686 and the ratio of New York mileage to

non-New York mileage, as determined above for Produce, was carried over and

used in performing the Glenn-Dor audit,  due to the similar nature of the

businesses,  to  the a l leged in terchange of  equipment ,  and to  a lack of  mi leage

records. Trucking revenue from Glenn-Dor's general ledger was divided by .686

to arrive at total miles, with truck mileage tax at the rate of .021 (per the

unloaded weight  method)  assessed on the New York State por t ion of  the mi leage.

Fuel use tax was computed at the rate of f ive miles per gallon, with no credit

given due to lack of verif ication of New York fuel purchases.

20.  Truck mi leage tax and fue l  use tax for  Star  Dai ry  ( "Star" )  was or ig ina l ly

computed on the basis of revenue, uti l izing the above .686 factor on revenue of

$1r476,014.00,  considered to ta l ly  as t ruck ing revenue.  f t  was determined,

however, that a port ion of Starts revenue was derived from dairy sales and that
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a revenue method audit would be inappropriate. A re-audit was thus undertaken

and,  as the resul t  o f  a  pre-hear ing conference,  the def ic iency against  Star  for

truck mileage tax and fuel use tax was reduced. Since Star had apparently

taken over  Glenn-Dorrs  t ruck ing operat ion on or  about  June 30,  1976,  the

recomputation reflected a carryover of Glenn-Dor's monthly average truck

mileage tax and fuel use tax amounts to the nine month port ion of the audit

per iod dur ing which Star  operated Glen-Dor 's  t ruck ingr  as fo l lows:

Tax
,  ,  ,  G lenn -Do r  To ta l :  $18 ,070 .00
r  . I I .  I  .

F  r T  r  G l e n n - D o r  T o t a l :  $ 1 3 , 3 8 6 . 0 0r . u . r .

Date
IZn6

5177

Average
Per
Month

=827 /no . x9 -

=608 /mo .  x  9  -

Star
Audit

x Months =
Star rs  Tax
Def ic iency

$  7  ,389  .00

$  5  ,472 .A0

27.  The d iesel  fue l  tax assessment  against .

purchased as inventory for use by Star, and was

Inventory
Receipt.s
Less: Ending Inventory
Less:  Nontaxable Use

TAXABTE GAITONS

537
90

IT-50

In addit ion to tax and penalty computed

civ i l  penal t ies at  $100.00 per  month for  fa i lure

on

to

imposed for the seventeen month period of January, 1976 through May, 1977.

22.  Star  asser ts  that  no s torage was mainta ined unt i l  Novemberr  7976,  that

al l  returns were f i led thereafter, and that the civi l  penalty should be abated.

Star  a lso mainta ins that  on ly  4,79I  ga l lons and not  71867 gal lons were purchased.

No tax returns nor records detai l ing gallons purchased were submitted in

ev idence.

REVISED TorAL $12,861.00

Star  is  based on d iesel  fue l

computed as fo l lows:

Gallons---=0-

7 ,687

( 627)

the above taxable gallons,

f i le tax returns were
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23.  Pet i t ioners asser t  that  many of  the records necessary to  refute the

foregoing detai led audit f indings were destroyed by a f ire and a f lood. The

f i re  apparent ly  occurred in  the basement  level  o f  pet i t ioners '  premises,  whi le

the f lood, which occurred on February 72, 1981 al legedly destroyed the Matamoras

Pennsylvania home of petit ionerst former comptrol ler, where certain of the

records were asser ted to  have been stored.  No ev idence was presented by

pet i t ioners as to  the type of  records s lored at  i ts  former comptro l ler rs  home,

or  as to  the speci f ic  records mainta ined and a l legedly  dest royed e i ther  by f i re

o r  f l ood .

CONCLUSIONS OF IAW

A. That r,qith certain exceptions not relevent herein, subdivision (1) of

sect ion 503 of  the Tax Law imposes a Lax,  a t  speci f ied rates,  for  the pr iv i lege

of operating any vehicular unit upon the public highways of the state.

Subdiv is ion (1)  o f  sect ion 503-a of  the Tax Law imposes an addi t ional  tax upon

the privi lege of operating any vehicular unit upon the public highways of this

st.at.e computed by mult iplying the appropriate rate per gallon by the amount of

fue l  used by the carr ier  in  i ts  operat ions in  th is  s tate.

B.  That  sect ion 510 of  the Tax Law in  per t inent  par t  prov ides:

"Sec.  510.  Deterrn inat ion of  Tax.  -  In  case anv return
fiTeA pursua@all be insuff icient or
unsatisfactory to the tax commission, or i f  no return is
made for any period, the tax commission shall  determine the
amount of tax due from such information as is available to
the tax commission. ' ,bbl gustr determinalion shall  f inal ly
and conclusively f ix lhe tax, unless the person against
whom i t  is  assessed shal l ,  w i th in  th i r ty  days af ter  the
giv ing of  not ice of  such de g to

nlei i  the tax commission
of  i ts  own mot ion shal l  redetermine the same."  (emphasis
suppl ied)  .
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C.  That  dur ing the per iods at  issue,  sect ions 282-a,  282-b and 282-c

of the Tax law irnposed a cumulative tot.al tax of ten cents per gallon of diesel

motor  fue l  (as def ined there in)  upon " .  .  . "ny person who purchases or  s tores in

bulk diesel motor fuel used in whole or in part t .o operate any motor vehicle

owned ,  reased  o r  ope ra ted  by  h im , . . . " .  sec t i on  283 -a  o f  t he  Tax  Law a l so

provides for the imposit ion of a penalty for fai lure to f i le required reports,

with such penalty not to exceed one hundred dollars for each such fai lure.

Determinat. ions of tax due made pursuant to section 288 of the Tax Law, in cases

of  incorrect  or  insuf f ic ient  re turns,  shal l  become f ina l ly  and i r revocably  f ixed

unless the d is t r ibutor  against  whom i t  is  assessed shal l ,  w i th in  n inety  days

after the giving of notice of such determination, apply Lo the tax commission

for  a  hear ing.

D. That the protest letters submitted on behalf of petit ioners Anrich 0i l

Company,  fnc. ,  Glenn-Dor Products,  fnc. ,  and Star  Dai ry ,  Inc. ,  under  postmark

of  November 19,7917,  (see Finding of  Fact  "3")  were f i led wi th in  th i r ty  days

of  the not ices of  assessment  and const i tu te va l id  pet i t ions to  contest  the

assessments.  That  the le t ter  o f  January 31,  1978 together  wi th  the at tached

photocopy of the letter of November 10, 1977 as detai led in Finding of Fact

"5", indicates that a t imely and valid pefit ion to cont.est the diesel fuel tax

def ic iency issued to pet i t ioner  s tar  Dai ry ,  rnc. ,  was f i led.  F ina l ly ,  the

protest  le t ter  f i led on behal f  o f  Glenn Produce,  Inc. ,  (see F inding of  Fact

"4")  was dated November 27,  1978 and received December 1,  1978,  and thus is  not

a t imely  pet i t ion to  protest  the assessments against  G1enn Produce,  Inc.

Accord ingly ,  the assessments against  Glenn Produce,  Inc.  became f ina l ly  and

concrus ive ly  f ixed on November 20,  7977 ( refer  Eo Finding of  Fact  ' r1" )
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E. That section 507 of the Tax Law in pert inent part provides:

"Sec .  507 .  Reco rds .  -  [ e ] ve ry  ca r r i e r  sub jec t  t o  [A r t i c l e
2@omplete and accurate daily record which
shall  show the miles travelled in this stale by each
vehicular unit and such other information as the t.ax
commiss ion may requi re.  t l

Regulations promulgated by the tax commission specify more ful ly the required

record keeping wi th  respect  to  mi leage inc lud ing,  in ter  a l ia ,  da i ly  mani fests

or tr ip records showing tr ip dates, permit and vehicle numbers, points of

orlgin and destinat. ion, number of round tr ips, laden and unladen miles travelled

etc. [see 20 NYCRR 483.2 (formerly 20 NYCRR 233.2); 20 NYCRR 483.4 (formerly 20

NYCRR 233.4) ] .  Also required are records concerning the type and amount of

fuel used or purchased, the miles traveled within and without New York and the

amount of Thruway mileage incurred [see 20 NYCRR 493.I, 493.2].

Fur thermore,  " I i ] f  the records of  any carr ier  are inadequate or

incomplet.e, the vehicular units of such a carrier f i l ing ret.urns shall  be

deemed to have consumed, on the average, one gallon of motor fuel for every

f ive mi les t raveled,  un less substant ia l  ev idence d isc loses that  a  d i f ferent

amount  was consumed.  "  [20 NYCRR 49I .3(c)  )  ]  .

I .  That no mileage records were made available either during the course

of  the f ie ld  audi t  or  subsequent  thereto at  post -assessment  conferences or  a t

the hear ing.  Whi le  a l legat ions were ra ised that  records were damaged or

dest.royed due to a f ire and a f lood, no descript ion of the type of records

al legedly  dest royed was of fered,  nor  was i t  a l leged that  the requi red mi leage

records were,  in  fact ,  ever  mainta ined.  Fur thermore,  no explanat ion was

of fered as to  which records were s tored at  the home of  pet i t ionersr  former

comptrol ler or as to why any records would have been stored there. Accordingly,

the a l legat ions ra ised wi th  respect  to  dest royed records are unpersuasive.
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G.  That  in  l ight  o f  the lack of  rn i leage records,  the Audi t  Div is ion 's

resort to other records and information as a means of determining tax due was

warranted.  Pet i t ioners Glenn-Dor,  Inc. ,  and Star  Dai ry ,  Inc. ,  have fa i led to

provide evidence to refute the results of the f ield audit (and re-audit in the

case of Star DairY) or the method by which it  was conducted. Similarly,

pet i t . ioner  Star  Dai ry ,  Inc. ,  has prov ided no ev idence to  refute the d iesel  fue l

tax def ic iency or  the penal t ies added thereto for  fa i lure to  f i le  repor ts .

Accordingly, the assessments against these petit ioners must be upheld. Further-

more,  s ince no t imely  protest .  was f i led on behal f  o f  Glenn-Produce,  Inc. ,  the

assessment  against  sa id corporat ion is  f ixed and may not  be reconsidered as a

par t  o f  th is  proceeding.

H.  That  pet i t ioner  Anr ich Oi l  Company,  Inc. ,  has submit ted ev idence

establishing t.hat the amount of mileage determined by the Audit Division, and

hence the addi t ional  t ruck mi leage tax assessed thereon,  was erroneous (see

Finding of  Fact  r?1 l i l ) ,  and that  mi leage repor ted per  Anr ich 's  tax returns

(29 '831 mi les)  was correct ly  s tated.  However ,  no ev idence in  substant ia t ion of

New York fuel purchases was submitted. Accordingly, the assessment for truck

mileage tax is cancelled, and the assessment for fuel use tax is Lo be recomputed

using New York mileage of 29,831 miles as opposed to the audited mileage f igure

o f  45 ,343  m i l es .

I.  That the petit ion of Anrich 0i1 Company, Inc. is granted to the extent

indicat.ed in Conclusion of Law "Hr',  and the Audit Division is directed to

recompute assessment number F-13327 in accordance therewith and to cancel

assessment  number 8-23756.  The pet i t ion of  Glenn Produce,  fnc.  is  denied as

unt imely ,  and the pet i t ions of  Glenn-Dor Products,  Inc.  and Star  Dai ry ,  Inc.

are denied in  fu l l ,  w i th  a l l  assessments per ta in ing to  these pet i t ioners as



speci f ied in  F ind ing of  Fact

speci f ied in  F ind ing of  Fact

DATED: Albany, New York

${0\/ 10 1983
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"1t ' ,  but  as reduced for  Star  Dai ry  on re-audi t  as

t '20t t  
,  susta ined.

STATE TAX COMMISSION


